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Business
Acquisitions — Due
Diligence

A purchaser of a business entity
may find themself inheriting
unexpected tax liabilities unless a
detailed tax due diligence process
is undertaken to identify
undisclosed liabilities.

It is prudent to work through a
detailed tax due diligence
checklist for any acquisition.

Common ‘hot’ areas for review as
part of tax due diligence include:

_ inc ome ta x, fri nge be nefits  tax,
pay roll t ax and  Wor kCover 
ret urns t o ensu re all  liabi lities 
hav e been  dealt  with; 

_ the entity’s GST issues and
compliance;

_ the  impac t of t ax con solida tion
— i s the entity  from an exi sting
con solida ted gr oup so  it ma y
hav e join t and severa l liab ility
for  group  taxes ?;

_ any losses in the target entity
— have the losses been
properly carried forward
and utilised by the target
entity?;

_ recent acquisitions, disposals
and restructures that may
trigger CGT events;

_ pot ential  tax l iabili ties u nder
var ious l oan ar rangements; and

_ the need for tax warranties
and/or indemnities from the
vendor where issues arise.

We recommend seeking
professional advice in relation to
any acquisition to avoid the
potential for nasty surprises in
relation to tax.

Distributions to
Certain Entities

New legislation applicable to
certain loans, payments and debts
forgiven by a trustee of a trust has
recently been introduced into
Parliament.

Under current law, if a private
company has an unpaid
distribution from a trust, and the
trust makes a loan to a shareholder
of the private company, the loan
can be deemed to be an unfranked
dividend. This law is designed
to prevent a trustee from
sheltering trust income at the
company tax rate while lending

the money to the ultimate owners
or controllers.

The  propo sed ch anges expand  the
app licati on of this l aw by includ ing
pay ments and fo rgiven  debts , as
wel l as l oans, within  its o perati on.
In relation to loans, an element of
flexibility is also introduced by
allowing a full repayment, or
preparation of a loan agreement,
by the tax return lodgment date.

_ CAUTION: Loans in particular,
out of either private companies or
trusts, can result in very
significant tax penalties. Please
contact us to address any issues
arising out of existing loans.

Small Business CGT
Concessions
Changes have been introduced
into Parliament in relation to the
CGT small business concession
maximum net asset requirement.

Readers will recall that various
CGT concessions are available to
small business owners, subject to
certain conditions. A threshold
condition is that the taxpayer’s net
assets (and those of related
entities) cannot exceed $5 million.
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Und er the  curre nt law a ben eficia ry
of a trus t can be dee med to  contr ol
the  trust  in ce rtain circumstance s.

Thi s resu lts in  the a ssets of the 
ben eficia ry bei ng agg regate d with 
the  asset s of t he tru st.

This makes it difficult for the
trustee, as taxpayer, to satisfy the
test requiring that net assets not
exceed $5 million.

Under the proposed law, an entity
will be taken to control a
discretionary trust only if, for any
of the previous four income years:

_ the  trust ee pai d to t he ent ity, o r
cer tain a ssocia tes of  the e ntity,
any  income or c apital  of th e
tru st; an d

_ the amount paid is at least
40% of the income or capital
paid by the trustee for that
income year.

If the amount paid or applied is
between 40% and 50%, the
Commissioner’s discretion may be
exercised. Th e prop osed l aw wil l
als o excl ude ta x-exempt ent ities or
ded uctibl e gift  recip ients. This
mea ns tha t dist ributi ons to  those 
ent ities will n ot cau se the 
agg regati on of assets  with the tr ust’s
ass ets wh en the  conce ssion is
app lied.

These proposed changes are a
definite step in the right direction
as the current law prevents many
small businesses from taking
advantage of the concessions.

_ CAUTION: Please note, neither
the House of Representatives nor
the Senate have yet passed
these changes. The current law is
still applicable.

Default on
Instalment Sales
Contracts
The Australian Taxation Office
(ATO) has recently released two
interpretative decisions regarding
the tax treatment of monies
received or paid by a taxpayer in
event of a third party defaulting on
a long-term contract.

The taxpayer sold properties under
instalment sales contracts with
vendor terms. The purchaser
initially paid a deposit to the
taxpayer, followed by instalments
made up of principal and interest.

The arrangement was such that
title to the property would not pass
to the purchaser until the contract
had been paid out in full.

After making several instalments,
the purchaser defaulted on the
contract. At the time, the taxpayer

divided the money received into
principal and interest components,
including only the interest
received in its assessable income.

The ATO held that the monies
retained by the taxpayer after the
contract default were profit made
in the ordinary course of carrying
on a business of buying and
selling residential properties, and
were, therefore, ordinary income.

Following the default on the
contract, the taxpayer made a
payment to the defaulting
purchaser to persuade them to
leave the property in good
condition and facilitate the resale
of the property. The ATO held
that this payment was an
allowable deduction as it was
necessarily incurred in the
carrying on of the business of the
taxpayer.

GST Treatment of
Land Sold on
Instalment Basis
The ATO has also recently
released an interpretative decision
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in respect of land sold on an
instalment basis.

The ATO has declared that where
the accruals basis of GST
accounting is used, the sale of
land on an instalment basis will
attract GST upon payment of the
first instalment.

This is to be contrasted with the
terms of settlement under a
standard land contract where the
ATO accepts that the payment of a
deposit is a security deposit and
GST is not triggered until the time
of final settlement.

This decision, while not a binding
ruling, shows that supplies of land
are not as straightforward as some
taxpayers might imagine. Both the
form and substance of a contract
are important in determining
supply for GST purposes.

Apportionment of
Investment Advisors
Fees
The  ATO h as rec ently releas ed
ano ther i nterpr etativ e deci sion, this
time rega rding the de ductib ility of
ong oing f inanci al adv isory fees.
Whe re a t axpaye r incu rs the  fees
rec eiving  finan cial a dvice for bo th
the ir sel f-mana ged su perann uation 
fun d and their privat e inve stment 
por tfolio , only  the f ees re lating  to
the  taxpa yer’s person al por tfolio 
may  be de ducted  in th eir pe rsonal 
income tax return.

The superannuation fund’s share
of the fees will be a deduction in
the fund to the extent that the fees
are incurred in gaining or
producing assessable income for
the fund.

Net Asset Value
Test — Which
Liabilities to be
Included?
In two further interpretative
decisions, the ATO has clarified
its position on the liabilities to be
included in the maximum net asset

test for the CGT small business
concessions.

The legislation includes the phrase
‘liabilities of the entity that are
related to the assets’.  The ATO
states that this does not require
each liability to be directly related
to a particular asset and general
liabilities should also be included.
For example a bank overdraft used
to provide working capital for a
business should be included in the
calculation.

The ATO has also stated that only
legally enforceable debts and
presently existing obligations are
to be included. Contingent
liabilities or future obligations
should be left out.


